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QUESTION PRESENTED 


In a criminal case where the defendant was indicted on January 21 
and was not brought to trial until October 2 of the same year, which isa 
time interval of 253 days, has he not been deprived of his right to a 
speedy trial under the Sixth Amendment of the Constitution of the United 
States and Rule 48 (b) of the Federal Rules of Criminal Procedure; and on 


account of the delay should not his conviction be set aside. 


JURISDICTIONAL STATEMENT . . . 


CONSTITUTIONAL PROVISIONS, 
STATUTES AND RULES INVOLVED 


THE JUDGMENT OF THE DISTRICT COURT SHOULD BE REVERSED i 
AND DIRECTIONS GIVEN TO DISMISS THE INDICTMENT HEREIN — 
BECAUSE THE APPELLANT WAS DENIED HIS RIGHT TO A SPEEDY 
TRIAL. 


CONCLUS TON e 2 e ° e ° e ad e e e ° e° . ° e ° e e ° . e e 8 
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JURISDICTIONAL STATEMENT 
The Appellant, John E. Jones, was indicted with one Odell Gaymon for 
housebreaking, robbery, and carrying a dangerous weapon (Under Title 22 of 
the D. C. Code, secs. 1801,2901). After severence, a jury found the appel- 
lant guilty of housebreaking and robbery and upon this said conviction the 
Court sentenced the appellant to a term of from 4 to 12 years imprisonment. 


This appeal was taken in time. The jurisdiction of this Court is invoked 


under Title 28 of the United States Code, Section 1291, and Rule 37 (a) of 


the Federal Rules of Criminal Procedure. 


CONSTITUTIONAL PROVISIONS, STATUTES 
AND RULES INVOLVED 


Constitution of the United States - Amendment Six 


‘In all criminal prosecutions, the accused shall enjoy the 
right to a speedy and public trial, by an impartial jury; 
of the state and district wherein the crime shall have been 
committed, which district shall have been previously ascer- 
tained by law, and to be informed of the nature and cause 
of the accusation; to be confronted with the witnesses 
against him ; to have compulsory process for obtaining wit- 
nesses in his favor, and to have the Assistance of Counsel 
for his defense." 


Title 22, District of Columbia Code, Section 1801 
"Whoever shall, either in the night or in the daytime, break 
and enter, or enter without breaking, any dwelling, bank, 
store, warehouse, shop, stable, or other building, or any 
apartment or room, whether at the time occupied or not, or 
any steam boat, canal boat, vessel, or other watercraft, 
or railroad car, or any yard where any lumber, coal, or. 
other goods or chattels are deposited and kept for the | 
purpose of trade, with intent to break and carry away any 
part thereof or any fixture or other thing attached to or 
connected with the same, or to commit any criminal offense, 
shall be imprisoned for not more than fifteen years.” | 


Title 22, District of Columbia Code, Section 2901 


"Whoever by force or violence, whether against resistance 
or by sudden or stealthy seizure or snatching, or by put- 
ting in fear, shall take from the person or immediate _ 
actual possession of another anything of value is guilty 
of robbery, and any person convicted thereof shall suffer 
imprisonment for not less than six months nor more than: 
fifteen years." 


Title 18, Federal Rules of Criminal Procedure, Rule 48, Dismissal .. - 


| 
"(b) By Court. If there is unnecessary delay in presenting 
the charge to a grand jury or in filing an information against 
a defendant who has been held to answer to the district court, 
of if there is unnecessary delay in bringing a defendant to 
trial, the court may dismiss the indictment, information or 
complaint." 


STATEMENT OF THE CASE 


On December 8, 1962, two men were outside a Safeway Store at about 
9:00 p.m. as the Manager, Jack H. Rinker, was locking up for the night. He 
was the last person to leave the store. Just as he was securing the outer 
front door, the two men, who were not seen by him, approached him from 
behind. One had a gun and the other had a knife. They commanded him to 
go back in to the store. ‘There he was made to open the safe. The men 
took approximately One Thousand ($1,000) Dollars, bound Mr. Rinker with 
some twine and gagged him with a hankerchief and then fled. Within seconds 
Mr. Rinker easily released himself and called the police. The police re- 
sponded. At about 10:15 pem. the same evening the appellant, John E. Jones, 
was arrested two blocks away from the store. 

On January 21, 1963, a three count indictment was filed in the 
District Court. It charged the appellant and one Odell F. Gaymon with 
offenses growing out of the robbery of the Safeway Store and the manager. 
In the first count, Jones and Gaymon were charged with housebreaking; in 
the second count charged them with robbery, and the third count charged 


Gaymon alone with carrying a dangerous worn On January 25, 1963, 


the defendants were arraigned and pleaded not guilty, Gaymon appeared 
with a court appointed attorney and Jones did not have a lawyer at the 


time. 


7/ Gaymon was arrested minutes after the robbery.As he fled from the 
police, he was seen to throw down twine (similar to that used to 
tie Mr. Rinker) a gun, and a large sum of money. 


| 
| 
Thereafter,on February 15, 1963, a motion for mental examination 
was filed on behalf of Gaymon. The same was heard by the court: on March 
1, 1963 and was consequently referred to the Legal Psychiatric Service of 
the Court. On March 18, 1963, a letter from Dr. Joseph Heath aatea March 
15, 1963 was filed, that recommended a more thorough diagnostic evaluation 
of the defendant Gaymon. On March 19, 1963 an order was Filed committing 
Gaymon to St. Elizabeths Hospital for mental examination, fer a period not 
to exceed 90 days. On June 17, 1963, a letter from Dr. Harris, the Acting 
Superintendent of St. Elizabeths, (dated June 14, 1963) was filed. This 
letter advised the Clerk of the District Court that Gamon was mentally 
competent to stand trial. On September 3, 1963, a handwritten motion of 
the appellant Jones for dismissal of the indictment, on the grounds of 
failure to be afforded a speedy trial,was received and filed by the clerk 
of the District Court. On September 13, 1963, this motion was heard in 
open court and denied. On this day, September 13, 1963, a new trial date 
of September 19, was set. The case against the appellant Jones finally 


Y 


came on for trial on October 2, 1963. 


The entries on the District Court file shows the following in regard 


to the setting and resetting of the trial date in this case. Originally, the 
ease was set for trial on March 4, 1963. On March 1, 1963, the trial date 
was continued to April 8, 1963. On March 19, 1963, the trial was continued 
to July 23, 1963; on July 12, 1963 the case was continued until September 


19, 1963, "At request of government (police officer on extended leave)”. 


V/ On this date the trial judge severed Jones’ case from Gaymon's, acting 
on Jones written motion for severence that had previously been denied 
by another judge. 


ye 


On September 13, 1963, a new trial date was set for September 19, 1963. On 
September 19, 1963 the case was continued to September 23, 1963, "Criminal 
Cts. in trial". On September 19, 1963, the case was continued from September 
23 to week of September 30, 1963, “At request of Asst. U. S. Atty. Conliff 
(Mr. Caputy in trial)". On September 26, 1963, the case was continued to 
October 2, 1963 at the request of appellant's counsel because counsel was 
due to be out of town on the 30th of September. 

As indicated, the trial of this case began on October 2, 1963, and on 
October 4, the jury returned a verdict of guilty on both counts. The 
appellant was in jail from the day of the offense to the time of the trial, 
a total of 253 days. On this conviction the Court imposed a sentence of 


from 4 to 12 years. This appeal followed. 


SUMMARY OF ARGUMENT 
The appellant was indicted in this Case on January 21, 1963. He 
was not brought to trial until 253 days later. Seven continuances were 


granted by the Court. The appellant was confined in jail during the time 


of delay. His delay was oppressive and thus amounted to a denial of his 


right to a speedy trial guaranteéd him by the Sixth Amendment of the Con- 


stitution. 


ARGUMENT 


| THE JUDGMENT OF THE DISTRICT COURT SHOULD BE REVERSED AND DIRECTIONS GIVEN 
| TO DISMISS THE INDICTMENT HEREIN BECAUSE THE APPELLANT WAS DENIED HIS RIGHT 
TO A SPEEDY TRIAL. 


The appellant was indicted in this case on January 21, 1963. It was 


| 253 days later, on October 2, 1963, that h&S case was brought to trial. In 
the interim, seven continuances of the trial were granted by the! Court. 
After more than seven months of delay, the appellant wrote a motion in his 


own hand for an order dismissing the indictment because he has not been 


' afforded his right, under the Sixth Amendment, to a speedy trial, The 


' motion, though it was denied, apparently brought the violation of his right 

to a near conclusion, for he was given a trial about a month later. 
During the period of delay, the appellant's co-defendant ode11 F. 

Gaymon, was in a mental hospital undergoing a psychiatric examination by 

| virtue of a 90 day commitment order. This order was made on March 19, 1963. 
On the same day the Court continued the trial to July 23, 1963. ‘This ap- 

| parently was to abide the period of examination. However, the Hospital 
Superintendent reported on June 14, 1963, more than a month before the new 
trial date, that the examination of Gaymon was finished and that he was 

| Competent to stand trial. Eleven days before the July 23rd trial date, the 
government requested a further continuance because a police officer (witness) 
was to be on extended leave. In response to this request the wo gave 
almost a two morth continuance to September 19. It was then that the 
appellant wrote and filed his own motion for dismissal. After a brief 
hearing, this motion was denied. Thereafter, a short continuance, from 

; September 30, 1963 to October 2, was requested and granted to pupeltan:’s 
counsel because he had to be out of the city. 


Ge 


In this appeal the appellant égontends that the foregoing circumstane 
ces demonstrate a delay of his trial that was "oppressive". 

In the most recent case considered by the full panel of this Court, 
Raymond Smith v. Uniteé States, __F2d__,_U. S.App.D.C.__ (No. 17,106, dec. 


Feb. 20, 1964), it was said by Circuit Judge Danaher, speaking for the 


majority (6-3), that "{f/he authorities demonstrate that the balance be- 


tween the rights of public justice and those of the accused has been upset 
against the government only where the delay has been arbitrary, purposeful, 
oppressive or vexatious." (Slip opinion page 6) In the Smith case the ma- 
jority found that a lapse” of 102 days between indictment and trial did 
not entitle the defendant to release under Sixth Amendment principles, 
mostly because after weighing all of the circumstances, the Court did not 
find a showing of such oppression or purposeful, vexatious or arbitrary 
action as amounts to a deprivation of constitutional rights. It is to be 
noted that the delay in the instant cause was two and a half times longer 
that that in the Smith case. 

The appellant was ia $ail frcm the. time of his arrest (on the day of 
the crime) until the day of the trial. His Sixth Amendment right to a 
speedy trial commenced after indictment. He spent eight months in jail 
awaiting trial during a time when the Constitution says that he “shall 
enjoy the right to a speedy and public trial." This is oppressive. This 
period of confinement and delay was during 2 period that he was presumed 
innocent. Such a violation of fundamental rights cannot be squared with 
the requirement of speed. Manifestly and patently, a delay of such pro- 


longed duration is eppressive 


The limite of the constitutional tolerance were reached and exceeded 

in this case. A trial does not have to be delayed for years to be oppress- 

| ive under the Constitution. Where a person who is in jail, wants an early 
i trial, demands one, and is denied it for reasons of the court and prose- 
ction convenience, then he is oppressed and his rights are denied. Op- 

4 pressive in the context of the Sixth Amendment rights relates to hardship, 
| travail and the like. The psychological effect of waiting, waiting, and 

more waiting in jail for months for a trial is oppressive to those who have 


experienced iti 


CONCLUSION 
Wherefore, upon the foregoing the judgment of the District Court 
should be reversed with the direction that the indictment herein be dis- 


missed. 


Respectfully submitted, 


John A. Shorter, Jr. | 
Attorney for Appellant 
$08 Fifth Street, N. W. 
Washington, D. C. 
CERTIFICATE OF SERVICE 
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QUESTION PRESENTED 


Was appellant denied his constitutional right to a 
speedy trial by reason of six continuances totaling ap- 
proximately seven months where: 


(a) four and one-half months of that period of 
continuance are attributable to a co-defendant who 
had two mental examinations; 

(b) two months are attributable to the Govern- 
ment; and 

(c) the remaining two weeks are attributable to 
congestion of the criminal trial calendar and unavail- 
ability of counsel, first for the Government and then 
for appellant, 


and particularly where it appears that appellant acqui- 
esced in one continuance of three and one-half months re- 
sulting from his co-defendant’s commitment to Saint 
Elizabeths Hospital for a mental examination? 
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Vv 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


John E. Jones and Odell F. Gaymon were indicted on 
January 21, 1968, for housebreaking and robbery, and 
Gaymon alone was indicted for carrying a dangerous 
weapon. They were brought to trial on October 2, 1963, 
before Judge Walsh of the District Court. At the begin- 
ning of the trial Gaymon was severed from the case, and 
the trial proceeded as to Jones alone. The jury found 
Jones guilty on both counts. By judgment and commit- 
ment filed November 22, 1968, he was sentenced to be im- 


(1) 
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prisoned for a term of four to twelve years. Leave to 
appeal in forma pauperis was granted by the trial court. 
The evidence at trial showed that Jones and Gaymon 
held up a Safeway store in Northeast Washington on the 
evening of December 8, 1962. The manager of the store, 
Jack P. Rinker, testified that shortly before 9:00 p.m. on 
December 8, as he was locking up the store and getting 
ready to leave, two men (later identified as Jones and 
Gaymon) came up to him just outside the doorway and 
forced him at gunpoint to go back inside and open the 
safe. After Rinker had opened it, Jones took the money 
out of the safe and put it in a bag while Gaymon forced 
Mr. Rinker into the back part of the store and tied him 
up. Very soon after the two robbers left, Mr. Rinker 
managed to free himself and called the police. Both Jones 
and Gaymon were arrested later that evening, and the 
police recovered, inter alia, a .38 caliber pistol and a bag 
containing money and checks (Tr. 36-45, 180-148). 
Jones and Gaymon were arraigned on January 25, and 
at that time the court fixed March 4 as the trial date. 
On March 1, on Gaymon’s motion, the court ordered Gay- 
mon to be examined by the Legal Psychiatric Services, 
and the case was continued to April 8. By letter dated 
March 15 Dr. John F. Heath, staff psychiatrist with 
Legal Psychiatric Services, recommended on the basis of 
an examination of Gaymon in the courthouse cell block 
that Gaymon be committed “to a closed psychiatric fa- 
cility for a more thorough diagnostic evaluation.” Ac- 
cordingly on March 19 the court ordered Gaymon com- 
mitted to Saint Elizabeths Hospital for the customary 
ninety days for a mental examination, and at the same 
time the case was continued from April 8 to July 23. The 
record indicates that appellant Jones acquiesced in this 
continuance (Tr. 23; see order of Judge Youngdahl filed 
September 19, 1963). The Acting Superintendent of Saint 
Elizabeths, Dr. David W. Harris, reported back to the 
court on June 14 that in the opinion of the psychiatric 
staff of the hospital Gaymon was mentally competent to 
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stand trial but was suffering from a mental disease both 
on the date of the offense and at the time of the examina- 
tion.1 The case remained on the calendar for trial on July 
23. Then, on July 12, the Government sought and ob- 
tained a continuance until September 19 because a police 
officer in the case was on extended leave until then. On 
September 19 the case was carried over to September 23 
because all the courts were engaged in other trials and 
the instant case was not reached on the calendar. There- 
after the case was continued from September 23 to Sep- 
tember 30 because the Assistant United States Attorney 
to whom it had been assigned was in trial in another 
case,” and again from September 30 to October 2 at the 
request of counsel for appellant Jones, who expected to be 
out of town on the former date. On October 2 trial began. 

Meanwhile, on September 3 appellant had filed pro se 
a motion to dismiss the indictment for lack of a speedy 
trial. After a hearing on September 13 the motion was 
denied on two grounds: (1) that Jones had acquiesced in 
the continuance resulting from Gaymon’s commitment to 
Saint Elizabeths Hospital, and (2) that Jones had not 
theretofore filed any motion for severance. The court’s 
order denying the motion to dismiss was filed on Septem- 
ber 19, and on the same day appellant Jones, by counsel, 
filed a motion for severance. This motion mentioned 
nothing about the lack of a speedy trial; rather, it was 
grounded on the substantial prejudice which might accrue 
to Jones from Gaymon’s decision to raise the defense of 
insanity. The motion stated that appellant’s counsel had 
been informed— 


2 The mental disease with which Gaymon was afflicted was identi- 
fied by Dr. Harris as a Personality Trait Disturbance, Passive-Ag- 
gressive Personality, Aggressive Type. The hospital staff was unable 
to render an opinion as to the causal connection, if any, between 
Gaymon’s mental condition and the crime with which he was 
charged. 


2 The instant case was eventually tried by another assistant, to 
whom it was reassigned on October 1 (Tr. 23). 
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... that in connection with this said defense [of in- 
sanity] Doctors from the Saint Elizabeth’s Hospital 
who examined him will be called upon to testify that 
Gaymon has said that the defendant Jones commit- 
ted the offenses in this case with Gaymon. 


... that Gaymon himself is not going to testify in 
this case either for himself, or even against the de- 
fendant Jones. 


The conclusion drawn from all this was that Jones would 
be incaleulably prejudiced by the admission of such testi- 
mony from the Saint Elizabeths doctors which, appellant 
conceded, “Gaymon [had] a right to bring out in con- 
nection with his defense.” The motion for severance was 
denied on September 27. It was renewed at the trial 
after the jury was sworn, at which time Gaymon joined 
in the motion. After some discussion (Tr. 20-29) the 
court granted the motion; Gaymon was severed, and Jones 
continued on trial. The motion to dismiss for lack of a 
speedy trial was also renewed (Tr. 22-24), but without 
success.* 


CONSTITUTIONAL PROVISION INVOLVED 


The Sixth Amendment to the Constitution provides: 


In all criminal prosecutions, the accused shall enjoy 
the right to a speedy and public trial, by an impartial 


3The information contained in the last two paragraphs of this 
counterstatement is taken from various parts of the record, par- 
ticularly the orange “case card” of the Assignment Commissioner, 
which has been made a supplemental record on appeal. Specific 
reference is also made to the following documents, all in the record: 
Chief Judge McGuire’s order of March 1 referring Gaymon to the 
Legal Psychiatric Services; Dr. Heath’s letter of March 15; Chief 
Judge McGuire’s order of March 19 committing Gaymon to Saint 
Elizabeths Hospital for ninety days; Dr. Harris’ letter of June 
14; appellant’s motion to dismiss the indictment, filed pro se on 
September 3; Judge Youngdahl’s order of September 19 denying 
appellant’s motion to dismiss; and appellant’s motion for severance 
filed September 19. 

For the convenience of the Court, all the continuances up to the 
beginning of the trial are listed in tabular form in the Appendix, 
infra. 
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jury of the State and district wherein the crime shall 
have been committed, which district shall have been 
previously ascertained by law, and to be informed of 
the nature and cause of the accusation; to be con- 
fronted with the witnesses against him; to have com- 
pulsory process for obtaining witnesses in his favor, 
and to have the Assistance of Counsel for his defence. 


STATUTES INVOLVED 


Title 22, § 1801, District of Columbia Code, provides: 


Whoever shall, either in the night or in the day- 
time, break and enter, or enter without breaking, 
any dwelling, bank, store, warehouse, shop, stable, or 
other building, or any apartment or room, whether at 
the time occupied or not, or any steamboat, canal 
boat, vessel, or other watercraft, or railroad car, or 
any yard where any lumber, coal, or other goods or 
chattels are deposited and kept for the purpose of 
trade, with intent to break and carry away any part 
thereof or any fixture or other thing attached to or 
connected with the same, or to commit any criminal 
offense, shall be imprisoned for not more than fifteen 
years. 


Title 22, § 2901, District of Columbia Code, provides: 


Whoever by force or violence, whether against re- 
sistance or by sudden or stealthy seizure or snatch- 
ing, or by putting in fear, shall take from the person 
or immediate actual possession of another anything 
of value, is guilty of robbery, and any person con- 
victed thereof shall suffer imprisonment for not less 
than six months nor more than fifteen years. 


SUMMARY OF ARGUMENT 


In determining whether the constitutional right of an 
accused to a speedy trial has been violated, the courts 
must balance the rights of the defendant against the 
rights of public justice. Each case must be considered in 
the light of its own individual facts and circumstances. 
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The balance will not be upset against the Government un- 
less the delay complained of has been in some way un- 
reasonable or oppressive. No such delay can be found in 
the case at bar. Of the total period during which the 
trial was continued, approximately half is attributable, 
albeit indirectly, to appellant himself. To this extent at 
least appellant waived his right to a speedy trial. The 
remaining period of approximately three and one-half 
months is not unreasonably long, and the record does not 
show that appellant suffered any undue injury or preju- 
dice as a result of these continuances, either singly or in 
combination. He claims that the court below erred in de- 
nying his motion to dismiss the indictment for lack of a 
speedy trial. But such motions are addressed to the dis- 
cretion of the court, and the record reveals no abuse of 
that discretion, nor does appellant allege any. Delay alone 
does not establish a denial of a defendant’s right to a 
speedy trial. The particular delay of seven months of 
which appellant complains is not unreasonable and does 
not warrant reversal of his conviction, especially in view 
of the fact that appellant affirmatively consented to at 
least half of it. 


ARGUMENT 


Appellant was not denied his constitutional right to 
a speedy trial 


(See Tr. 22-24, 27, 29; documents listed in footnote 
8, supra) 


The right of an accused to a speedy trial is not an 
absolute right but is “necessarily relative. It is consistent 
with delays and depends upon circumstances. It secures 
rights to a defendant. It does not preclude the rights of 
public justice.” Beavers v. Haubert, 198 U.S. 77, 87 
(1905). The courts have consistently held that any de- 
termination of whether or not a delay or series of delays 
in prosecuting an accused amounts to a denial of his right 
to a speedy trial depends on the circumstances of each 
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particular case. This Court’s most recent opportunity to 
consider the question was in the case of Smith v. United 
States, —— U.S. App. D.C. ——, —— F.2d —— (No. 
17106, decided February 20, 1964), wherein the Court 
stated: “[T]he authorities demonstrate that the balance 
between the rights of public justice and those of the ac- 
cused has been upset against the Government only where 
the delay has been arbitrary, purposeful, oppressive or 
vexatious” (slip opinion at 6-7) (footnote omitted). Ap- 
pellant’s contention that the delay in bringing him to jus- 
tice was “oppressive” will not stand up under scrutiny. 
The idea that a delay in prosecuting an accused must 
not be “purposeful or oppressive” derives from the case 
of Pollard v. United States, 352 U.S. 354 (1957). A de- 
lay which is not purposeful or oppressive but is reason- 
able under all the circumstances does not give rise to a 
denial of the right of the accused to a speedy trial. Smith 
v. United States, supra; Davidson v. United States, 312 
F.2d 163 (8th Cir. 1963) ; United States v. Kaufman, 311 
F.2d 695 (2d Cir. 1963). A lapse of time between indict- 
ment and trial‘ violates the Sixth Amendment only where 
it is manifestly designed by the prosecution to oppress the 
accused. Mattoon v. Rhay, 313 F.2d 683 (9th Cir. 1968). 
In the instant case there is clearly no showing of such 
design, nor can there be; the record would not support it. 
Of the seven-month period during which this case was 
continued, four and one-half months resulted from the 
mental examination of appellant’s co-defendant. Slightly 
more than two months out of the seven can be charged to 
the Government, for perfectly legitimate reasons: the ab- 
sence of an essential witness and the unavailability of 
Government counsel. Of the six days remaining, two are 
attributable to appellant and four to the congestion of the 
District Court’s trial calendar. See King v. United States, 


+Any delay between offense and indictment, of course, is not 
governed by the Sixth Amendment but only by the applicable statute 
of limitations. Nickens v. United States, 116 U.S. App. D.C. 338, 
323 F.2d 808 (1963), and cases cited therein; Mack v. United 
States, 326 F.2d 481 (8th Cir.), cert. denied, 84 S. Ct. 1855 (1964). 
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105 U.S. App. D.C. 193, 265 F.2d 567 (en banc), cert. 
denied, 359 U.S. 998 (1959). Surely there is nothing here 
which could be deemed purposeful or oppressive, nothing 
which would indicate that the delay was the product of a 
deliberate scheme by the Government to harass the ap- 
pellant. 

Moreover, there is no indication that appellant was in 
any way injured by the seven months’ delay. His sole de- 
fense at trial was mistaken identity. The transcript re- 
veals that the complaining witness, Mr. Rinker, was dili- 
gently and thoroughly questioned by appellant’s counsel 
concerning his identification of appellant as one of the 
robbers. The only witness put on by appellant was the 
complainant, whom he recalled in an attempt to empha- 
size possible weaknesses in his testimony. Evidently ap- 
pellant’s efforts were in some measure successful, for the 
jury deliberated part of an afternoon and all the next 
morning before reaching a verdict. Appellant himself did 
not take the stand and thus did not allege any inability to 
remember his actions on the night of the robbery. Cf. 
United States v. Monarch Radio & Television Corp., 162 
F. Supp 910 (S.D.N.Y. 1958). He has not claimed any 
injury resulting from the absence of possible witnesses 
who might have been available had the case been tried in 
March rather than October. Although ang affirmative 
showing of prejudice may perhaps be unnecessary when 
an accused asserts that he has been denied his Sixth 
Amendment right to a speedy trial (see United States v. 
Lustman, 258 F.2d 475 (2d Cir.), cert. denied, 358 U.S. 880 
(1958) ), at least there must be some prejudice apparent 
on the face of the record before “the balance between the 
rights of public justice and those of the accused,” of which 
this Court spoke in Smith, supra, is tipped in favor of the 
latter. 

It is elementary that a defendant cannot complain that 
he has been denied his right to a speedy trial while basing 
his complaint on a delay for which he himself is respon- 
sible or to which he has consented. Mattoon v. Rhay, su- 
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pra; United States v. Kabot, 295 F.2d 848 (2d Cir. 1961), 
cert, denied, 869 U.S. 803 (1962); Shepherd v. United 
States, 163 F.2d 974 (8th Cir. 1947) ; cf. Turberville v. 
United States, 112 U.S. App. D.C. 400, 303 F.2d 411, cert. 
denied, 370 U.S. 946 (1962); United States v. Postma, 
242 F.2d 488 (2d Cir.), cert. denied, 354 U.S. 922 (1957). 
In the case at bar the record shows that the longest of the 
six continuances, from April 8 to July 28, was granted 
on the motion of appellant’s co-defendant with appellant’s 
consent (Tr. 28; order of Judge Youngdahl filed Septem- 
ber 19, 1963). Accordingly, this period of three and one- 
half months must be omitted from any calculation of time 
on which a claim of lack of a speedy trial can be based. 
The remaining three and one-half months do not add up 
to an unreasonable delay, particularly in light of the rea- 
sons for the various continuances.’ See Appendix, infra. 
In each case the length of any challenged delay and its 
effect will be “tested by circumstances.” ° In the instant 
case, appellee submits, appellant’s arguments do not pass 
this test. 

A motion to dismiss an indictment for lack of a speedy 
trial is addressed to the sound discretion of the trial 
court. Absent a showing of abuse of that discretion, the 
court’s ruling on the motion, whether it be to grant it or 
to deny it, is not reviewable on appeal. United States v. 
McWilliams, 82 U.S. App. D.C. 259, 163 F.2d 695 (1947) ; 
United States v. Research Foundation, Inc., 155 F. Supp. 
650 (S.D.N.Y. 1957) ; see United States v. Tane, 329 F.2d 
848 (2d Cir. 1964). Appellant has made no showing 


5“It appears thus far that a constitutional violation will seldom, 
if ever, be declared unless the delay lasts well over a year.” NOTE, 
57 Cotum. L. REV. 846, 852 n.388 (1957). See Stevenson v. United 
States, 107 U.S. App. D.C. 398, 278 F.2d 278 (1960) (delay of 
sixteen months); United States v. Holmes, 168 F.2d 888 (3d Cir. 
1948) (delay of three years); Bayless v. United States, 147 F.2d 
169, modified on other grounds on rehearing, 150 F.2d 236 (8th 
Cir. 1945) (delay of five years and six months); cf. United States 
vy. Lustman, supra. 


6 Smith v. United States, supra, slip opinion at 6. 
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of any abuse of discretion, and none is apparent on the 
record. This being the case, appellee submits that the 
trial court’s denial of appellant’s motion to dismiss was 
correct and should not be overturned here. 


CONCLUSION 


Wherefore, it is respectfully submitted that the judg- 
ment of the District Court should be affirmed. 


Davip C. ACHESON, 
United States Attorney. 


FRANK Q. NEBEKER, 
DANIEL A. REZNECK, 
JOHN A. TERRY, 
Assistant United States Attorneys. 
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